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INTRODUCTION 

The Islamic headscarf, which has been the subject of intense debates in 

various Western countries in recent years, has brought the principle of secularism to 

light, raising once again questions about the appropriate role of the state towards 

religion. This religious way of dressing, although protected in the context of religious 

freedom, is currently subject to restrictions in a secular country such as France. The 

case differs in the United States, another secular country in which Muslim women are 

instead allowed to wear the religious dress of their choice either in the public or 

private domain. The present dissertation aims to understand the particular attitude 

held by France and the United States towards religious clothing, while it also seeks to 

examine France’s headscarf bans in the context of the relevant European legislation. 

In order to achieve the aforementioned aims, it proceeds in comparing the two 

countries with respect to their legal framework as well as regarding the way they 

define the concept of secularism. With a focus on the issue of the Islamic headscarf, a 

detailed examination of this issue is carried out, thanks to which the opportunity is 

given to make a critical analysis of the secular models in question and especially with 

regard to the French concept of laicité. What ought to be clarified is that the present 

dissertation approaches the Islamic headscarf or veil as a religious symbol without 

thus engaging in discussions about what the Quran provides on this very issue. In the 

examination of the various questions that are posed, it consults a wealth of primary as 

well as secondary bibliographic sources, being either studies or articles. After 

collecting the necessary information, a critical analysis of issues addressed in this 

dissertation is being attempted.  

The first chapter deals with the principle of secularism, which is placed in a 

broader context. What is being attempted in the first place is to examine the meaning 

of “secularism” as a term as well as to identify the basic characteristics that define a 

secular state today. The relationship that is developed between a secular state and 

religion is then contrasted with the corresponding relationship that is developed 

between a non-secular state and religion, a comparison which helps understand the 

differences between a secular state and other types of regimes. The following chapter 

(2) focuses on two specific secular models, namely the secular model of the United 

States and the French interpretation of the principle of secularism, which is called 
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laicité. Of course, a clear explanation is provided in the beginning for why such an 

emphasis is given to these two countries at the expense of other secular states. Then, 

their common characteristics as secular states are presented and in the subchapters (a, 

b) that follow the decisive moments that have played a role in how they both interpet 

today the principle of secularism are identified. Chapter 3 states the historical reasons 

behind the separation of church and state, a process in which both states proceeded. 

An attempt is also made to present and analyze the particular differences observed 

between the two secular states. 

 Chapter 4 deals with the relevant legal framework that has been adopted in 

France and the United States. The first subchapter observes the legal guarantees 

provided by France in respect of the right to religious freedom to which each 

individual is entitled. It then proceeds in a detailed examination of the laws that were 

recently introduced by the French state, namely Law 2004-228 of March 15, 2004 and 

Law 2010-1192 of October 11, 2010. What follows in the second subchapter is an 

examination of the relevant legislation that is in force in the United States concerning 

the right to religious freedom. An important analysis is made on what the two 

Religion Clauses of the U.S. Constitution provide, while the concept of reasonable 

accommodation on religious grounds is thoroughly examined.  

 In chapter 5, religious freedom and the wearing of religious dress are 

examined at a European Union level. Section a (Freedom of religion as guaranteed by 

the European Convention on Human Rights) explores what the European Convention 

provides in relation to religious freedom, a right which is considered to be 

fundamental. Section b (The extent to which the right to manifest a religion can be 

limited in the name of other rights) analyzes the cases in which the right to manifest a 

religion may be restricted. The criteria that need to be met in order for a limitation of 

a right to be considered legitimate according to the European Convention on Human 

Rights are presented in detail, while the principle of proportionality and the granting 

of a margin of appreciation to states by the European Union are also taken into 

account. The last section c (The freedom to wear religious apparel in public 

challenged by the French ban on the Islamic veil) of chapter 5, having found that the 

bans issued by France interfere with the right to manifest a religion, attempts to verify 

whether these bans meet the relevant criteria set by the European Convention. For this 
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reason, a number of cases that the European Court of Human Rights has dealt with are 

thoroughly analyzed. 

 An issue of great importance, which is of concern to many Western states, is 

presented in chapter 6 (The Islamic veil affair) of this dissertation. The present chapter 

is divided into seven sub-chapters, which deal with issues concerning the headscarf as 

a religious symbol. Section a (Laicité and other factors as a justification for the ban) 

exposes the reasons behind the adoption of the ban on religious symbols in the French 

public domain; other than laicité as a justification for the ban, other reasons such as 

gender equality as well as safety concerns were also invoked. Section b (The existence 

of the veils in French schools) highlights the role that schools play in transmitting 

republican values, and thus in preserving laicité as the fundamental principle of the 

country. The purpose of this section is to examine the reason for banning the Islamic 

headscarves in the public schools of France. Section c (Muslim community in France) 

specifically deals with the Muslim population of the country. What is firstly 

highlighted is its approximate size while an attempt is made to assess its presence in 

the country; the Muslims’ position in society, their access to the labor market and the 

overall treatment they receive from the rest of society are specifically addressed. 

Section d (Practical consequences of the ban on the Muslim population) questions the 

consequences (if any) of the relevant ban on Muslims living in the country and 

especially on those women wearing an Islamic type of dress as a way of expressing 

their religious beliefs. Section e (Muslim community in the United States) deals with 

the Muslims residing in the United States. The question of American Muslims is to be 

approached in the same way as section c, which dealt with the size of the population 

and the general living conditions of French Muslims. Section f (Impact of terrorist 

attacks on Muslim womens’ Islamic veil) assesses whether the terrorist attacks that 

have taken place in various countries of the West in recent years have affected the 

way the headscarf is perceived today. This section is also concerned with the extent to 

which terrorism has affected the lives of Muslims in general. The last section g (The 

Baby Loup case) presents a case that has significantly affected the society in France. 

In examining the application of laicité in a private workplace, certain useful 

conclusions are drawn. 

 The final chapter 7 serves to critically review the two secular models in 

question as regards their attitude towards religious attire. Since references are made to 
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various types of Islamic dress in this dissertation, a description of the various terms 

that are encountered is provided at the end of it. 

1. THE CONCEPT OF SECULARISM 

 Secularism is a socio-political concept indicating a certain way of organizing 

the state towards religion. It is closely related to secularization (Casanova 2009), as 

was historically called the process of transition from a society that was completely 

governed by religious laws to a modern society that was based on institutions and 

autonomous laws rather than on divine authority. Since religion continues to occupy 

an important place in societies worldwide, despite the beliefs that it would not but 

gradually weaken in the wake of modernity (Berger 2008), states have taken a certain 

stance on the place of religion in their public spheres. Secularism, coming from the 

word “saeculum”, which means “not religious” (Zuckerman & Shook 2017), 

emphasizes the idea of completely isolating the religious from the political sphere; in 

this way, political institutions operate without being influenced by religious thought 

(Temperman 2010).  

 Secularism is a doctrine which entails certain basic principles that are 

universally applied. One of the main constitutive elements of a secular regime is the 

recognition of religious liberty as a universal and indivisible right granted to every 

citizen. Furthermore, there is no secular state without some kind of separation of 

church from state, which guarantees that religious and political institutions are 

mutually autonomous. A policy of state neutrality towards religions is also adopted, 

which means that no religious position is to be favored or disfavored, thus resulting in 

the equal co-existence of all religious beliefs in the public realm. However, the states 

that have adopted a secular stance do not necessarily have an identical approach with 

respect to their relationship with religion (Zuckerman & Shook 2017). On the 

contrary, they might pursue totally different policies when dealing with the same 

questions. Secularism as a normative doctrine does provide a general framework and 

indicate a certain attitude towards religion but in the end, states interpret secular 

principles in different ways and put different emphasis on common values. The wide 

diversity of secular models that is observed finds its explanation in the unique 

historical, religious, political and cultural traditions found in every country (Baubérot 

& Milot, 2011; Kuru, 2009). It should be clear though that, even when applied in the 
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same country, secularism does not constitute a fixed concept (Barb 2015) but is 

instead constantly reshaped. States may interpret secular principles in a certain way 

but every time they face challenges throughout their course of history, the content of 

their secular model changes over time to meet the new circumstances and the changes 

in their socio-political context.  

A state embracing a secular approach can be contrasted with other types of 

regimes on the basis of their relationship to religion (Kuru 2009). Namely, a totally 

opposite direction to secularism is followed by theocratic states whose governance is 

based on religious laws and where priests rule in the name of God, as is observed in 

the case of the Islamic Republic of Iran or Saudi Arabia. In addition, cases such as 

North Korea, a country that opposes religion in general and denies to its citizens the 

right to freedom of thought, conscience and religion (US Department of State 

International Religious Freedom Report 2015), run also contrary to the concept of 

secularism which guarantees religious freedom and supports neutrality towards all 

religious and non-religious beliefs. Secular states have more in common with those 

states having an established religion, since they ensure the right of religious freedom 

to all their citizens, as happens in the case of Greece or Denmark. Their difference 

though lies in the fact that countries with an established religion display preference 

for a certain religious belief at the expense of others, while secular states support 

neutrality. 

2. DIFFERENT TYPES OF SECULARISM: FRANCE AND THE 

UNITED STATES 

 France and the United States of America apply secular principles in their 

respective republics for years. Both are considered as pioneers in the adoption of a 

secular regime, being among the first (Barb 2015), in a global scale, to have 

introduced the concept in their constitutional frameworks. The way they interpret their 

relation with religion has even served as a reference point to many states that have 

later incorporated similar principles (Kuru 2009). What further differentiates them, 

apart from being the two founders of secularism (Taylor 2010), is that they still share 

the same high commitment to this concept, thus forming their state policies on strictly 

secular grounds.  
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 The two states present common characteristics in their relation with religion, 

as indicated by their legal texts. Having been nourished by the same Enlightenment 

philosophy (Zoller 2006), they recognize liberty of conscience and the freedom to 

exercise religion, both being fundamental rights whose protection constitutes a 

common objective. Given their mutual adherence to the principle of separation of 

state from church, all governmental decisions remain uninfluenced by religious 

matters. In addition, none of the two states discriminate against religions in general, 

thus treating all equally according to the principle of neutrality which they embrace. 

During their secular state building periods, the two have been deeply influenced by 

one another, at least in principle (Barb 2015). 

Hence, despite the similarities that they present, both sides of the Atlantic have 

developed their own approach to secularism, thus adopting a unique secular model 

according to which they regulate their relation with religion. As Ahmet T. Kuru 

(2009) has shown, the difference between the two models lies in the “particular 

historical conditions” faced by the two countries. In this respect, the challenges they 

were confronted with, which made them take different turns in history, gave 

eventually birth to totally different interpretations of secularism. Therefore, in order to 

better conceive the content that both have given to the concept of secularism, it is 

useful to briefly examine the historical framework within which each model was born.  

a. DEFINING MOMENTS OF FRENCH LAÏCITÉ 

 The French Revolution (1789-1799) constitutes a milestone since the 

developments that took place during this period of time gave, for the first time, shape 

to the French version of secularism. One of the primary causes of the Revolution 

(Lefebvre 1962) was the crisis of the feudal system, which maintained strong ties with 

the Catholic clergy from which it would draw legitimacy and power. The Catholic 

Church that represented the official religion in the country, played a dominant role in 

pre-revolutionary France, exercising decisive influence over the monarch (Weill 

1925) as well as over society and gathering all those elements that could give the 

impression of a state within a state. It possessed great wealth, owned large amounts of 

land from which it gathered massive revenues (Betros 2010), while at the same time it 

not only kept the registry of births, deaths and marriages but was also in charge of 

education and hospitals (Weill 1925), thus demonstrating a strong involvement of the 
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“religious” to the “political”. The desire then expressed by the revolutionaries was, on 

the one hand, the overthrow of the “Ancien Régime”, that is to say the dissolution of 

the alliance between the dominant clergy and the monarch, and on the other hand, the 

establishment of a democratic society based on equality and rights (Alexis de 

Tocqueville 1955). The term “laïcité” had not yet made its appearance, however its 

formation as a concept had just begun. The events that took place during the 

Revolution offered a different, unprecedented, understanding of the relationship 

between church and state as well as of the citizens’ position among these two.  

 Laïcité was legally established by the law of 9 December 1905 (Liogier 2009), 

which could be said to constitute the term’s backbone. The separation of church and 

state acquires legal status thanks to this Act, which eventually put an end to a long 

war (Barb 2015) between two Frances (the country being divided for long into 

supporters of the Catholic Church and the Republicans), while at the same time marks 

the beginning of a period in which the state, having cut off its ties with the Catholic 

Church, declares its neutrality towards all religions. Thus, it is for the first time stated 

that “the Republic ensures freedom of conscience” and “the free exercise of religion” 

(article 1), while “neither acknowledges, nor pays for nor subsidizes any form of 

worship” (article 2), according to the French law on the Separation of Church and 

State (Loi du 9 décembre 1905 concernant la séparation des Églises et de l’État). 

b. DEFINING MOMENTS OF AMERICAN SECULARISM 

 The separation of church and state and freedom of religion are both principles 

guaranteed by the First Amendment to the US Constitution, adopted in 1791. In 

response to the need of protecting the various religions co-existing in the “New 

World”, the Founding Fathers of the United States deemed that it was necessary not to 

have a nationally established church. Their wish was to avoid the outbreak of 

religious conflicts similar to those witnessed for a long time in the European continent 

(Barb 2015). Besides, one of the reasons many people emigrated to America in the 

first place was because they wanted to escape from a state of constant religious 

persecution of which they were victims since they did not adhere to a dominant state 

religion. In the “New World”, it gradually became understood that the development of 

close relations between church and state had a negative impact on religion, while it 

was believed that churches could only flourish in equality. At the end of the secular 
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state building period (1776-1791), there would be no officially established church 

(Kuru 2009), either at the federal or state level, thus ensuring a protected environment 

for all religions. Creating a secular model was not what the Founding Fathers had set 

as a purpose (Berger 2008); their ambition was rather to protect the multiple religious 

groups in general, so that all people could exercise their religion freely. 

 It is interesting to stress that, prior to the final adoption of the principle of 

separation in the U.S. Constitution, the views expressed as regards the proper 

relationship between church and state were not necessarily identical to each other. 

Several important figures in American history had made known their personal views 

on the matter, each thus contributing to a fruitful debate that would gradually bring 

about the appropriate constitutional guarantees. In order to better understand 

America’s legal stance towards religion, it is useful at this point to examine the 

religious philosophies of certain important American personalities, such as Roger 

Williams, James Madison and Thomas Jefferson, who had been strongly committed in 

the search of an appropriate relationship between church and state. 

 Roger Williams (c. 1603 – 1683), an American thinker of the 17th century, had 

consistently expressed his concerns about the state’s involvement in religion. Having 

himself experienced religious oppression in England, in 1631 he emigrated to 

America in the hope of enjoying greater religious freedom. Upon his arrival in 

Massachusetts Bay Colony though, he found that the government was treating those 

not adhering to the officially recognized religion in the same oppressive way. His 

strong disapproval of the way the government treated the various religions had 

brought him into conflict with the authorities of the colony. Having been persecuted 

for his beliefs, he decided to establish a new colony in 1636, which would later be 

called Rhode Island. The new colony, which became known for the equal treatment of 

all religious believers who no longer experienced any pressure from the government, 

gave him the opportunity to put his views into practice. Roger Williams’s main idea 

concerned the need of separating church from state, a belief he had cultivated over 

time after having lived in places where the state’s close connection with a certain 

religion had severe concequences for the religious freedom of individuals. In 1644, he 

coined the phrase “wall of separation” to clearly express his conviction on the matter. 

According to his thinking, this hypothetical wall that would separate “the garden of 

the church” and “the wilderness of the world”, would eventually protect the purity of 
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religion. Himself being deeply religious, he believed that the existence of a close 

relationship between the religious and the secular corrupted religion and thus had to 

be avoided. Williams was of the opinion that, rather than assuming religious 

functions, a state should be confined to dealing with civil affairs such as undertaking 

the task of maintaining civil peace. The concept of separation between church and 

state was advanced by Williams in an effort to mainly protect religion. 

 Thomas Jefferson (1743 – 1826), the principal author of the Declaration of 

Independence (1776) and third President of the United States, has also contributed 

significantly to the formation of a tradition of separation of church and state in the 

country. Using the same words as Roger Williams, Thomas Jefferson became known 

for his reference to a “wall of separation” between church and state. This phrase had 

been used on the occasion of a letter Jefferson had received in 1801 by the Danbury 

Baptist Association of Connecticut, immediately after his inauguration as President of 

the United States. Wanting to calm the concerns that the Danbury Baptists had 

regarding the involvement of the federal government in the individuals’ exercise of 

religion, he sent them a letter in 1802 where he stated the following: “I contemplate 

with sovereign reverence that act of the whole American people which declared that 

their legislature should ‘make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof,’ thus building a wall of separation between 

Church and State”. In using this metaphor, Jefferson intended to assure them of the 

non-interference of the state to the religious practices of individuals. His belief, in 

general, was that religion was a totally personal matter and thus no individual or 

authority should dictate to people what to believe. The various experiences he had 

from the close relationship of states with religion, had made him a strong supporter of 

religious freedom as well as an advocate of a clear line of separation between church 

and state. Being the author of the Statute of Virginia for Religious Freedom (1777), he 

declared, on the one hand, that religious freedom should be granted to every 

individual. On the other hand, though, he strongly believed that state and religion 

would be equally stronger if they were separated from each other. According to 

Jefferson’s thinking, religion ought not have a say on matters that fall within the 

jurisdiction of the state. He was opposed to religion being used, for example, as a 

criterion for an individual taking a position. Jefferson approached the issue from the 



13 

 

standpoint of individual rights and understood the separation between church and 

state from the perspective of protecting the state from religion. 

 Last but not least, it is important to mention James Madison’s contribution to 

the debate on the separation of church and state. James Madison (1751 – 1836), who 

was the father of the U.S. Constitution and America’s fourth President, had expressed 

many of his views on the proper relationship between church and state in various 

sources. He had argued as well that every person should have freedom of conscience 

and that no-one should be forced to support a certain religion. He was a strong 

supporter of a separation between church and state, which he believed would 

contribute to the purity of both the church and the state; he had specifically argued 

that a “practical distinction between Religion and Civil Government is essential to the 

purity of both, and as guaranteed by the Constitution of the United States.” The views 

of the above American personalities gave a certain direction and formed the principle 

of separation that was later adopted in the country. 

3. RELATIONSHIP BETWEEN CHURCH AND STATE 

 The difference in the way both states define today their relationship with 

religion stems, as has already been mentioned, from the different ideological and 

political contexts in which their secular models were born. In France, the fact that the 

Catholic Church exercised for long such a dominant role and was even constantly 

involved in the political affairs had provoked strong anti-clerical feelings, an 

observation that is aptly expressed by Ahmet Kuru (2009). On the contrary, since no 

religion in America had managed neither to prevail over others nor to gain privileges, 

similar anti-clerical feelings failed to develop in this case. Furthermore, the presence 

or not of an ancien regime led to a certain treatment of religion (Kuru 2009); in this 

respect, church in France was viewed as an enemy from which the state had to be 

protected, given the church’s constant abuses. On the contrary, the fact that no church 

in America had established close relations with a political regime from which to have 

acquired great power, had helped religion in America to be understood as something 

useful, which should in turn be protected from the state’s interference. Hence, the 

separation of church and state that took place at the end of their secular state-building 

periods was of a different nature in the two countries (Kuru 2009), that is to say, more 

friendly in America as opposed to France, where it was more hostile. The objective in 
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France was to protect the state against a powerful religion (Barb 2015), which had to 

be controlled and subsequently, be strictly confined to religious matters instead of it 

intervening in the political space. Adversely, the stated purpose in America was to 

ensure that all religions would exist without the state interfering in their matters (Barb 

2015).  

 The analysis that preceded gave the opportunity to better understand why two 

states sharing the same secular values end up adopting a very different model of 

secularism, which becomes apparent through the different state policies that are 

pursued. At this point, it is important to examine in practice the main differences 

observed in the two distinct approaches of the same concept. Therefore, France and 

the United States differ mainly with respect to: 

 The wearing of religious symbols or garments in public 

 Political interference in religious matters 

 Religious references at state level 

 First and foremost, a totally different approach is observed regarding the 

wearing of certain religious symbols or clothing in public, given that France is in 

favor of a ban which prohibits the public display of certain types of religious garment, 

whereas the United States does not provide anything similar in its law. The relevant 

legislation in France, which will be examined in detail in later chapters, initially dealt 

with the display of conspicuous religious symbols in French state schools (2004), but 

has later extended its provisions by prohibiting the wearing of full - face veils in 

public spaces in general (2010). In practice, all public spaces such as state schools, 

administrative buildings, courtrooms, public transport, or even restaurants, are 

considered as religiously neutral. On the other hand, the situation in the United States 

is totally different from the one that was just described. The American approach on 

this very issue provides that the wearing of any religious symbols in public is not 

subject to any restrictions (Barb 2015).  

 The difference in the way the two states define their relation with religion is 

also evident with regard to the degree of political involvement in religious matters. 

Even though the state is legally separated from religion, private religious schools in 

France have the opportunity to receive state funding on condition that they permit a 
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certain government intervention (French Ministry of Education 2012). Indeed, most of 

these private religious schools today receive state funding, thus making their 

attendance more affordable to the families of students who are in need. In the context 

of financial assistance once again, the state appears to subsidize places of worship. 

For example, buildings belonging to the Catholic Church at the time of the French 

Revolution which subsequently entered public ownership are paid today by the state 

itself for their maintenance, even though the Catholic Church still uses them. It needs 

also to be noted that even though the state in France does not promote any religious 

beliefs, it does seek to enter into formal dialogue with religions so as to handle issues 

that concern them. For this reason, the Ministry of the Interior has a relevant 

administrative office, the Central Bureau of Worship, which maintains channels of 

communication with official representatives of religions, while it also oversees the 

observance of the principles contained in the Law of 1905. The state has even been 

involved in the very creation of official linkages to religions, as happened in the case 

of the French Council of the Muslim Faith (Conseil Français du Culte Musulman – 

CFCM) that was inaugurated in 2003 by Nicolas Sarkozy and whose creation aimed 

at representing the French Muslims of the country. A completely different treatment 

of religion is noticed in the United States, a country where state involvement in 

religious matters is very limited compared with France. In the sector of education, 

there exists no state funding of religious schools, at least in a direct way. 

Nevertheless, there are government policies according to which vouchers are granted 

to students wanting to have a religious education (Barb 2015). In this case, it is 

individuals interested in following such an education that are benefited instead of 

public money destined to aid religious schools in a direct manner. In general, no 

federal money is used to support religious activities, according to the United States 

Supreme Court. As far as the control over religions is concerned, in the United States 

there is no such administrative office that has exclusive communication with religious 

institutions and tries to organize them. 

 Finally, another issue that is of interest concerns any religious references made 

on the part of the states themselves. Compared to France, the United States impresses 

by the constant existence of religious discourse in the country’s public life (Kuru 

2009). For example, not only the phrase “in God we Trust” appears on American 

currency, but also the President of the United States himself, or other holders of 
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federal office, tend to take an oath on a Bible once elected, very often appending the 

phrase “so help me, God” (Whitman 2008). Furthermore, it is even observed that 

sessions of the U.S. House and the Senate open everytime with a prayer while the 

phrase “God save the United States and this Honorable Court” is also in use by the 

Supreme Court. Such practices, however, are in no case required by the American 

Constitution, but they rather are part of America’s civil religion. Civil religion, which 

is an important element of American life, refers to a distinct set of values, beliefs, 

symbols, holidays and rituals (Bellah 1967) shared by all Americans, irrespective of 

their personal religions. All the aforementioned elements, which take the role of 

religious symbols and are “worshipped” as such, aim at fostering unity in the 

American society. Even though the American civil religion draws from religion, it 

does in no case rely on a certain religion; according to the sociologist Robert Bellah, 

civil religion “exists alongside of”, but is also “rather clearly differentiated from the 

churches”. Political discourse in the United States may thus have a religious 

dimension without though negating the separation of church and state. This means 

that an American political leader may invoke a generic God to help the nation but 

avoid making a particular religious invocation. In France, on the other hand, religious 

discourse in public life is less evident (Kuru 2009); religious matters being considered 

as totally private are not often invoked by politicians while their religious or non-

religious beliefs are rarely discussed in public.   

 From the differences that were just analyzed in practice, we can draw certain 

conclusions as regards the character of the two models. Both may legally declare their 

adherence to the principle of separation of church from state, but they eventually 

interpret the concept in a way that is consistent with their different historical origins. 

It turns out then that France applies a more assertive type of secularism (Kuru 2009) 

compared to the United States as well as to other nations. Laicité, the term used to 

describe the unique relation between state and church in France, is one of the 

founding values of the French Republic that shares the same significance as the 

national motto “liberté, égalité, fraternité”. Today, it could be said to constitute a 

principle which contains much more than a mere legal distinction between church and 

state, since it is considered as a fundamental part of French identity (Kuru 2009, Barb 

2015). Having been characterized as assertive, the French perception of secularism 

appears to be more restrictive towards religions than its equivalent in the United 
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States, something which arises from the state’s willingness to prohibit the public 

visibility of religion and to strictly relegate it to the private domain. In addition, 

judging by the state’s involvement in the creation as well as maintenance of the 

French Council of the Muslim Faith and by the general stance it holds towards other 

religious organizations, we observe a tendency on the part of the state to constantly 

meddle with religions and to intervene in religious matters. The conclusion thus 

drawn by the application of the French secular model is that religion does abstain 

from getting involved in the political affairs, but the case is different as regards the 

state, which appears to retain its power over religions (Bhargava 2010) in an effort to 

control them.   

 United States, on the other hand, applies the principle of separation of state 

from church in a more rigid way that clearly differs from France’s interpretation of 

the same principle. The term “mutual exclusion” used by Rajeev Bhargava (2010) 

nicely captures the kind of relationship that exists between church and state in this 

country, since not only religion does not intervene in state affairs but the state as well 

does not interfere with religious matters (Zoller 2006). The Αmerican model of 

secularism could be described as passive (Kuru 2009), given the rather passive role it 

plays by restricting itself in purely state affairs and by enabling religions to operate 

without imposing any restrictions on their public visibility. The allowance or not of 

the public visibility of religion is actually one of the main differences among the two 

secular models. Unlike France, which perceives religion as a private matter that 

should not be exposed in the public domain, the United States does not set such 

requirements.  

4. FRENCH AND AMERICAN LEGAL STATUS AND THEIR 

STATE POLICIES REGARDING RELIGIOUS FREEDOM AND 

THE RIGHT TO RELIGIOUS DRESS 

 A concrete examination of the legal framework that the two countries have 

adopted helps in ensuring the necessary validity so as to have a clearer picture of the 

issues that are at stake in this essay. Furthermore, in highlighting the relevant 

legislation and jurisprudence concerning the right to religious freedom and the right to 
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manifest a religious belief through a religious dress, a better insight into the official 

stance held by each state is given.  

a. FRENCH LEGAL FRAMEWORK AND THE RESTRICTIONS ON THE 

ISLAMIC VEIL 

  Religious freedom is a right fully recognized by the laws of the French 

Republic. The Declaration of the Rights of Man and of the Citizen of 26 August 1789 

(Déclaration des droits de l’Homme et du citoyen), a text whose principles today have 

constitutional value, ensures in its article 10 that “no one shall be disquieted on 

account of his opinions, including his religious views, provided their manifestation 

does not disturb the public order established by law”. People are thus permitted for 

the first time to believe or not to believe in a religion without being questioned at all 

about it. The current Constitution of the Fifth Republic, of 4 October 1958, provides 

in article 1 that “France shall be an indivisible, secular, democratic and social 

Republic. It shall ensure the equality of all citizens before the law, without distinction 

of origin, race or religion. It shall respect all beliefs”. According to this constitutional 

provision as well as to the law of 9 December 1905 on the separation of church and 

state, France does not recognize any religion as the official religion of the state and it 

even separates itself from religions in general.  

 In 2004, the French Parliament voted in favour of a legislation which provides 

in its article 1 that “in primary, lower secondary and secondary public schools, the 

wearing of signs or clothing by which students visibly manifest a religious affiliation 

is forbidden”. The Law 2004-228 of 15 March, 2004, that was published in the 

Official Journal of France, came into effect in 1 September 2004. Its content was 

initially part of a report submitted by a committee headed by Bernard Stasi (Chourdy 

2007) that was responsible for making recommendations on how the principle of 

laïcité could better be applied in practice. As “ostentatious” religious symbols or 

garments are considered all of those which explicitly declare one’s religious 

affiliation, as it happens in the case of a Muslim headscarf, a Jewish skullcap, a Sikh 

turban or a large Christian cross. On the contrary, the law does not affect the wearing 

of discreet religious symbols or clothing, such as small Christian crosses, the hand of 

Fatima or the Star of David. The ban applies only to the aforementioned educational 

establishments thus excluding universities. 
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 The content of the Law 2004-228 was extended due to the passage of a new 

legislation that was enacted in 11 October 2010 and which came into force in 11 April 

2011. Law 2010-1192 states in its article 1 that “no one shall, in any public space, 

wear clothing designed to conceal the face”. Even though it seems to have a general 

approach, in practice the law especially affects Muslim women, some of which wear 

full - face veils such as the niqab and the burka in their everyday lives. The law 

clarifies in its article 2 that the “public space shall be composed of the public highway 

and premises open to the public or used for the provision of a public service”. In the 

application of the law certain exceptions are provided as regards the wearing of full-

face clothing; article 2 indicates that “the prohibition set forth in Section 1 

hereinabove shall not apply if such clothing is prescribed or authorized by legislative 

or regulatory provisions, is authorized to protect the anonymity of the person 

concerned, is justified for health reasons or on professional grounds, or is part of 

sporting, artistic or traditional festivities or events”. In case of non-compliance the 

offenders are requested to pay a fine of up to 150€ pursuant to article 3, which states 

that “failure to comply with the prohibition set forth in Section 1 shall be punishable 

by the fine envisaged for offences of the second category” and/or attend citizenship 

courses according to article 3 which states that “the duty to attend a citizenship course 

as referred to in 8° of Article 131-16 of the Penal Code may be ordered at the same 

time as, or in lieu of, the payment of a fine”. There is also a certain provision in case 

someone is found forcing another person in wearing a religious dress, as is indicated 

in article 4, which explicitly indicates that “whosoever shall, by means of threats, 

duress or constraint, undue influence or misuse of authority, compel another person, 

by reason of the sex of said person, to conceal their face shall be liable to a 

punishment of one year’s imprisonment and a fine of €30,000”. The aforementioned 

amount of money is to be doubled “when the offence is committed against a minor”; 

in this case “the punishment shall be increased to two years’ imprisonment and a fine 

of €60,000”, as is provided in Law 2010-1192. 

b. AMERICAN LEGAL STANCE ON RELIGIOUS FREEDOM AND THE 

LEGAL PRINCIPLE OF “REASONABLE ACCOMMODATION” 

 As in the case of France, the United States provides for the protection of 

religious freedom as a fundamental right enshrined in the U.S. Constitution. The issue 
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of religion was for the first time raised in the context of the original Constitution 

(1789), which contained the “no religious test” clause within its article VI, section 3. 

The clause, stating that “no religious Test shall ever be required as a Qualification to 

any Office or public Trust under the United States”, contrasted with the usual 

practices until then; in proclaiming that no individual is to be judged on the basis of 

his or her religious beliefs when applying for public office, the state took its distances 

from religion, which no longer served as a criterion for recruitment. The 

Establishment Clause and the Free Exercise Clause are the two Religion Clauses of 

the First Amendment to the U.S. Constitution of 15 December 1791 that fully 

guarantee religious liberty in the country. The two Religion Clauses expressly state 

that “Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof” thus ensuring, first of all, that the government is 

to remain neutral towards religions, abstaining from supporting or sponsoring a 

certain religion and secondly, that every citizen of the United States has the freedom 

both to believe in a religion and practice his or her religious belief freely. With the 

adoption on July 9, 1868 of the Fourteenth Amendment to the Constitution, which 

reads in section 1 that “no state shall… deprive any person of life, liberty or property 

without due process of law”, not only federal government but state and local 

governments as well are to abide by the two Religion Clauses that were expressly 

stated.  

  For long, a considerable number of states across the country had 

establishment laws benefiting particular religions at the expense of others (Laycock 

2006). Facing the problem of state-supported religions, the drafters of the First 

Amendment’s Establishment Clause sought to prevent the federal government and 

later state governments from endorsing any faith, since this was thought to undermine 

religious freedom itself. In response to issues of clarification that arose after the 

adoption of the Clause, the Supreme Court undertook, under the American common 

law system, to interpret its meaning through the hearing of various cases. To facilitate 

the interpretation of the Establishment Clause, the United States Supreme Court 

employs today a number of tests such as coercion, endorsement and neutrality tests. 

Of the most commonly used, however, has been the Lemon test which has taken its 

name after the Lemon v. Kurtzman case that was brought before the Supreme Court in 

1971 (403 U.S. 602). The Lemon test specifically states that for a government action 
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to be constitutional, “first, the statute must have a secular legislative purpose; 

second, its principal or primary effect must be one that neither advances nor inhibits 

religion; finally, the statute must not foster an excessive government entanglement 

with religion.” Thus, if it contradicts any of these three requirements, it is considered 

as establishing a religion in violation of the Establishment Clause and is therefore 

deemed unconstitutional by the Supreme Court.  

  Whilst the government is prohibited from expressing a religious preference 

under the Establishment Clause, each and every individual in the American society 

may freely worship any religion, in accordance with the guarantees provided by the 

Free Exercise Clause of the First Amendment. A distinction is drawn though between 

the right of an individual to hold a religious belief and the right to exercise this belief; 

unlike the former, which constitutes an absolute right which cannot be restricted, 

religious conduct may be subject to limitations. It is therefore possible for the free 

exercise of an individual’s religion to be restricted, following a conflict with a law or 

with a set of rules. Especially when considering the extensive role that the 

government is currently playing in the lives of its citizens, it is reasonable to claim the 

existence of a conflictual relationship between a state law and the religious practices 

of individuals who are not limited in just worshiping a religion but engage in religious 

conduct. In order to best guarantee the free exercise of one’s religion, American law 

incorporates the notion of “reasonable accommodation” that is claimed on religious 

grounds. The United States, being the first country to acknowledge duties of 

reasonable accommodation, introduced the concept as part of its employment anti-

discrimination law. Designed to prohibit religious discrimination in the workplace, 

Title VII of the Civil Rights Act of 1964 that was enacted by Congress explicitly 

stated that “it shall be an unlawful employment practice for an employer… to 

discriminate against any individual with respect to his compensation, terms, 

conditions, or privileges of employment, because of such individual’s race, color, 

religion, sex, or national origin”. The duty to reasonably accommodate was for the 

first time recognized following the amendment of the Civil Rights Act in 1972, in 

which it is stated that “it makes it an unlawful employment practice for an employer 

to fail to reasonably accommodate the religious practices of an employee or 

prospective employee, unless the employer demonstrates that accommodation would 

result in undue hardship on the conduct of its business”. In general, the need to 
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reasonably accommodate arises in situations when the religious practices of 

individuals come into conflict with the requirements that are raised within a certain 

environment. The options for those affected would normally be either to oppress their 

religious needs or to exclude themselves from activities because of their inability to 

freely exercise their faith. The notion of reasonable accommodation that is instead 

supported, seeks to adapt (if possible) any environment to the needs of the religious 

observers, who are thus relieved by the removal of obstacles that would otherwise 

hinder the practice of their religion. A religious believer may, for example, feel the 

need to wear a religious symbol, pray during the day, or might need a particular day 

every week to observe the Sabbath, according to his/her religion. It is, however, likely 

for an individual’s religious needs to conflict with regulations in the workplace, which 

can thus put obstacles in the exercise of faith. In accordance with the reasonable 

accommodation doctrine, religious needs will have to be taken into account and 

accommodations will have to be granted (if possible) in order to enable individuals to 

fulfill their religious obligations. In this respect, providing accommodations would 

mean that a religious believer can refrain from work for religious observances, can 

have the time and a place to pray in the workplace, or can wear a religious symbol or 

dress while at work. By acknowledging duties of reasonable accommodation in the 

workplace, the academic environment, the service sector and in the public realm in 

general, American law furthers equality in society, counters discrimination and 

facilitates the exercise of religion, above all. 

 According to the jurisprudence of the U.S. Supreme Court, the 

accommodations granted to individuals for religious reasons can be distinguished 

between mandatory, permissible and impermissible accommodations. In Sherbert v. 

Verner, 374 U.S. 398 (1963), the Supreme Court held that accommodating the 

religious practice of the appellant was constitutionally required. Following the 

rejection of Adele Sherbert’s claim for unemployment compensation benefits, which 

she had filed after her dismissal for refusing to work on the day of her Sabbath as well 

as after several unsuccessful attempts to find a job that would not require her to work 

on Saturday, a conflict arose between her religious practice and a South Carolina 

regulation. Without taking any account of the religious justifications that she had 

invoked, the South Carolina Employment Security Commission decided, in particular, 

that Sherbert was ineligible for obtaining unemployment benefits because she had 
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“failed, without good cause, to accept available suitable work when offered”. The 

Court, having adopted the “compelling interest” standard which specifies that there 

must be a compelling state interest in order for the government to place a burden on 

one’s religious practices, found no interest on the part of the government which could 

justify a restriction on Sherbert’s exercice of religion. In its ruling, it held that “the 

South Carolina statute abridged appellant’s right to the free exercise of her religion” 

and that accommodating her religious practice was required by the Free Exercice 

Clause. Similar was the case of Wisconsin v. Yoder, 406 U.S. 205 (1972), in which the 

Supreme Court ruled as unconstitutional a Wisconsin law that violated the free 

exercise right of members of the Amish community. The case involved parents 

belonging to the Old Order Amish religion, who were convicted of refusing to send 

their children to school after they had completed the eighth grade. Acting in 

accordance with their religion, which is opposed to high school attendance, the Amish 

parents were thought to violate Wisconsin’s compulsory education law. In examining 

whether the government had a compelling interest to burden the free exercise right, 

the Supreme Court found the state’s interests to be secondary to the interests of the 

Amish community. It was particularly argued that by leaving school two years earlier, 

there would be no serious consequences either for society or for the students 

themselves, especially in view of the fact that the students in question were expected 

to continue their education at home, according to their religion. The Court ruled that, 

since Wisconsin’s educational requirements, which provided for school attendance 

until the age of 16, violated Amish students’ rights under the Free Exercise Clause, 

they had to be exempted from the state’s education law. The granting of reasonable 

accommodations in both Sherbert v. Verner and Wisconsin v. Yoder was considered as 

required by the Constitution. Such exceptions are made in cases of neutral regulations 

which significantly impede the free exercise of religion of certain individuals. 

 In Employment Division v. Smith, 494 U.S. 872 (1990), the Supreme Court 

restricted the possibility for individuals to be exempted from state regulations on 

religious grounds. Alfred Smith and Galen Black, having been fired from their job in 

a drug rehabilitation organization for having ingested peyote as part of a religious 

ritual, filed a claim for unemployment benefits. Both were denied unemployment 

compensation because their act of illegally ingesting peyote was considered as work-

related misconduct. The two Native Americans claimed that their act was justified by 
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their religious beliefs and they subsequently defended their need to be accommodated, 

given that their right to freely practice their religion was guaranteed by the Free 

Exercise Clause. The Supreme Court held that the state of Oregon was not forbidden 

from rendering the use of peyote illegal and that since its prohibition law was 

generally applicable and neutral (it lacked the intention of restricting religion) it did 

not pose an unconstitutional burden on the respondents’ religious practice. The Free 

Exercise Clause guarantees the exercise of religion, but this does not mean that 

individuals can be excluded from obeying civil or criminal laws on religious grounds, 

the Court additionally ruled. Employment Division v. Smith brought about a further 

change in the way of interpreting the Free Exercise Clause since, for laws that do not 

specifically target religion, there is no need for the state to invoke a “compelling state 

interest”. The Court eventually ruled that, in the case of a burden on one’s religious 

practice by a generally applicable law, the granting of accommodations is not 

constitutionally required but is nonetheless permitted as long as it is not in violation of 

the Establishment Clause. The legislator may thus voluntarily accommodate an 

individuals’ religious conduct if such conduct is being burdened by a law. 

 In reaction to the Supreme Court’s ruling in Employment Division v. Smith, 

Congress enacted the Religious Freedom Restoration Act that was signed into law by 

U.S. President William J. Clinton in 1993. Considering that the Court’s previous 

judgment significantly restricted the religious freedom of individuals, Congress 

attempted to reinstate the Sherbert Test, as set forth in Sherbert v. Verner. The 

Religious Freedom Restoration Act of 1993 stated that no law, even one of general 

applicability, may burden the free exercise of religion unless the government 

“demonstrates that application of the burden to the person (1) is in furtherance of a 

compelling governmental interest; and (2) is the least restrictive means of furthering 

that compelling governmental interest”. The constitutionality of the Act was, 

however, challenged by the Supreme Court in 1997. The law was found to be partly 

unconstitutional in City of Boerne v. Flores, 521 U.S. 507 (1997), a case involving a 

dispute between a Catholic archbishop and a Texas town. The former’s desire to 

enlarge a church building, which dated back to 1923, conflicted with a local ordinance 

that did not permit any alterations within the historic district that the church, itself a 

historic landmark, was located in. Patrick Flores claimed that the local legislation 

posed a burden on the free exercise of religion and invoked RFRA to defend himself. 
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In its ruling, the Court stated that the legislation that was passed by Congress in 1993 

could not be applied to states, given that Congress had exceeded its power of 

enforcement under the 14th Amendment. The Court additionally held that Congress's 

sole power was to enforce the constitutional provisions and not to interpret or change 

the meaning of a constitutional right. By enacting RFRA, Congress had violated the 

principle of separation of powers, having acted in contravention to the Court’s 

interpretation of the Clause. The Act, which was initially considered constitutional 

only in its application to the federal government, is today applicable to several state 

governments, as well, that have individually adopted their own RFRA laws. 

 Following the declaration of the Religious Freedom Restoration Act as 

unconstitutional by the Supreme Court in City of Boerne v. Flores, Congress 

responded by adopting the Religious Land Use and Institutionalized Persons Act, 

commonly known as RLUIPA. RLUIPA is a federal law which was enacted by 

Congress and was signed into law by U.S. President William J. Clinton on September 

22, 2000. The Act prohibits prison officials from burdening the religious exercise of 

prisoners, while it additionally protects religious entities from burdensome 

regulations. RLUIPA takes its distances from RFRA since it applies specifically to 

prisoner and land use cases and is thus more targeted. It states particularly that:  

a. No government shall impose a substantial burden on the religious exercise of 

a person residing in or confined to an institution, as defined in section 1997 of 

this title, even if the burden results from a rule of general applicability, unless 

the government demonstrates that imposition of the burden on that person— 

(1) is in furtherance of a compelling governmental interest; and (2) is the least 

restrictive means of furthering that compelling governmental interest.  

b. Scope of application: This section applies in any case in which, (1) the 

substantial burden is imposed in a program or activity that receives federal 

financial assistance; or (2) the substantial burden affects, or removal of that 

substantial burden would affect, commerce with foreign nations, among the 

several States, or with Indian tribes; (3) the substantial burden is imposed in 

the implementation of a land use regulation or system of land use regulations, 

under which a government makes, or has in place formal or informal 

procedures or practices, that permit the government to make, individualized 

assessments of the proposed uses for the property involved.  
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 In Cutter v. Wilkinson, 544 U.S. 709 (2005), the Supreme Court ruled on the 

constitutionality of RLUIPA. The case involved a number of prisoners in Ohio who 

claimed that they had not been sufficiently accommodated by prison officials, which 

was in violation of RLUIPA. Believing in non-traditional religions, the five inmates 

complained, among others, of having no access to religious literature, of not being 

able to worship in a chaplain, and of not generally having the same opportunities to 

practice their religion with the other inmates. The Ohio prison officials rejected the 

accusations, arguing that RLUIPA “improperly advanced religion and thus violated 

the First Amendment Establishment Clause”. In its ruling, the Supreme Court voted 

unanimously in favor of the prisoners who had requested to be accommodated and 

held that RLUIPA did not violate the Establishment Clause, since it only sought to 

remove government-imposed burdens on the exercise of their religion. The Court 

additionally held that religious accommodations could be granted by the government 

without it being either constitutionally required or in violation of the Establishment 

Clause. At this point, it is useful to distinguish mandatory and legislative 

accommodations from impermissible accommodations. A governmental action that is 

not limited in removing the obstacles to one’s exercice of faith, but has instead the 

effect of endorsing a religion, is an action that violates the Establishment Clause. In 

this case, the granting of an accommodation to an individual’s religious practice is 

“forbidden” or “impermissible”, since it creates an incentive for individuals to adopt a 

certain religious belief. 

 Finally, with regard to the granting of religious accommodations in the 

workplace that was mentioned earlier in this subchapter, there are specific guidelines 

that employers can follow. The Equal Employment Opportunity Commission 

(EEOC), which was created under Title VII of the Civil Rights Act of 1964 in order to 

enforce the aforementioned federal statute, has specifically issued guides on how 

federal employment discrimination laws can be applied to employees’ religious garb 

and grooming practices. The relevant instructions were given in response to the 

increasing religious diversity in the country, which created the need to clarify what is 

prohibited and what is required in a religiously pluralistic workplace. EEOC clarifies 

that Title VII provides protections for every religious belief, either traditional or more 

uncommon. It is, however, emphasized that religious accommodations can be granted 

only to those individuals who hold sincere religious beliefs and not to individuals 
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merely holding a personal preference. EEOC states that in case of a religious need, the 

employer has to be informed of the existence of such a need in order to consider 

granting an accommodation. Once the employer is aware of the religious need of the 

employee, he/she must take action to allow this employee’s religious practice. A 

refusal to accommodate may only be justified on the basis that the proposed 

accommodation “poses an undue hardship” on the employer’s business. In case an 

accommodation poses a “more than de minimis” cost on the employer, granting an 

accommodation to an employee is not thus required. 

5. RELIGIOUS FREEDOM AND THE WEARING OF RELIGIOUS 

DRESS AT EUROPEAN UNION LEVEL 

a. FREEDOM OF RELIGION AS GUARANTEED BY THE EUROPEAN 

CONVENTION ON HUMAN RIGHTS 

 Freedom of thought, conscience and religion is a right that is fully protected, 

among other rights, within the framework of the European Union. The European 

Convention on Human Rights (1950) constitutes the main source of legal protection 

for this fundamental right. In the first paragraph of article 9 it is stated that:  

o “Everyone has the right to freedom of thought, conscience and religion; this 

right includes freedom to change his religion or belief and freedom, either 

alone or in community with others and in public or private, to manifest his 

religion or belief, in worship, teaching, practice and observance”. 

The above provision, guaranteeing the right both to hold or not to hold a religious 

belief, grants absolute and unconditional protection, which means that no state has the 

freedom to interfere and remove such a right from an individual or a collective entity. 

However, the same does not apply as regards the right to manifest a religious belief 

since certain restrictions may be imposed by the state. These limitations are presented 

in the second paragraph of the same article where it is explicitly mentioned that: 

o “Freedom to manifest one’s religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society 

in the interests of public safety, for the protection of public order, health or 

morals, or for the protection of the rights and freedoms of others.” 
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In general, the above article 9 of the European Convention aims at clarifying the 

content and the limitations that may be imposed on the right of religious freedom. On 

the other hand, there is no concern in regulating a certain relationship between church 

and state, thus letting countries decide on their own criteria, with the condition though 

of respecting religious freedom. Apart from article 9, the European Convention on 

Human Rights also deals with the issue of discrimination on religious grounds, an act 

that is prohibited according to article 14, which states that “the enjoyment of the rights 

and freedoms set forth in [the] Convention shall be secured without discrimination on 

any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, birth or 

other status.” Also related to religion is article 2 of the First Protocol to the 

Convention which refers to the right of parents to have a say in the education of their 

children when they want it to be consistent with their personal religious beliefs. It is 

thus mentioned that “No person shall be denied the right to education. In the exercise 

of any functions which it assumes in relation to education and to teaching, the State 

shall respect the right of parents to ensure such education and teaching for their 

children in conformity with their own religious and philosophical convictions”. 

b. THE EXTENT TO WHICH THE RIGHT TO MANIFEST A RELIGION CAN 

BE LIMITED IN THE NAME OF OTHER RIGHTS 

 The wearing of religious apparel, which constitutes a form of religious 

manifestation, falls under the protection of the provisions contained in article 9 of the 

European Convention on Human Rights. However, as has been mentioned in the 

previous sub-chapter, even if such a practice is legally guaranteed, it may occasionally 

be subject to certain limitations. Taking into consideration the fact that the 

manifestation of a religious belief ceases to be a purely internal process and may 

instead have an impact on other citizens, the state might seek to regulate such a 

practice, even if it constitutes a right under the European Convention. However, the 

restrictions that may be imposed on the wearing of a religious dress need to comply 

with certain criteria in order for them to be considered legitimate, under article 9(2) of 

the European Convention. In this sense, they need to be “prescribed by law/be in 

accordance with law”, be in pursuance of a legitimate aim, and be “necessary in a 

democratic society”. The first requirement that needs to be satisfied is the one 
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dictating that any restriction imposed on a right has to have a legal foundation. The 

purpose of this criterion is to ensure that any interference by the state authorities 

within a right is in accordance with existing laws and thus, any arbitrary tampering is 

avoided. Along with the requirement to keep up with the law, the measures issued by 

the state have to be accessible to all as well as be formulated with sufficient precision 

so as to be completely understood by those directly affected.  

 It is also required that any state interference with a Convention right is 

justified on the basis of pursuing one or more of the legitimate aims set out in article 

9(2) of the Convention; a restrictive list of legitimate aims is provided, which refers to 

the protection of public order, health or morals, or to the protection of the rights and 

freedoms of others.  

 Finally, the Strasbourg organs allow for the limitation of a right in case such 

an act is deemed “necessary in a democratic society”. The objective that is sought in 

the application of the “democratic necessity” clause is to ensure that the interests of an 

individual are on a fair balance with the overall interests of society. States are invited 

to justify the passage of relevant laws on the basis of pressing social needs, while the 

European Court and Commission are mandated to assess whether those claims 

comply with the interests of democracy. The issue then that needs to be considered, as 

the Εuropean legislation indicates, is the relationship that is being developed between 

the restrictive measures that are adopted and the aim that those measures seek to 

achieve. In this case, states ought to apply the principle of proportionality, according 

to which the means to be used in order to achieve a certain objective are to be 

“proportionate to the legitimate aim pursued”. With its application, the principle of 

proportionality seeks to set limits on the restrictive measures imposed, and thus to 

regulate the arbitrary power of the state over its citizens. To facilitate the balancing of 

the interests held between the two parties, the European Court has even granted states 

a certain “margin of appreciation”. The recognition of a “margin of appreciation” to 

member states has come with the realization that the states themselves are in a better 

position to assess both the needs and the cultural traditions of their society. The 

adoption of the jurisprudential doctrine is also supported since there is no common 

Εuropean conception on how to deal with certain sensitive issues. Therefore, when 

dealing with litigation relating to article 9, states are granted a certain leeway. 
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However, the European Court continues to supervise whether the relevant measures 

adopted by national authorities are reasonable in relation to the objectives pursued.  

c. THE FREEDOM TO WEAR RELIGIOUS APPAREL IN PUBLIC 

CHALLENGED BY THE FRENCH BAN ON THE ISLAMIC VEIL 

 The two bans at issue that were introduced by France interfere with the right 

of individuals to manifest their religion through their various religious clothings. The 

measures adopted have been examined by the European Court of Human Rights for 

whether they meet the criteria that have been set, following complaints brought 

against France by individuals affected. Cases such as Aktas v. France, Bayrak v. 

France, Gamaleddyn v. France, Ghazal v. France, J. Singh v. France and R. Singh v. 

France, have all dealt with the expulsion of students from state primary and 

secondary schools for wearing “signs or clothing ostentatiously manifesting their 

religious affiliation”. The claims raised by the students before the Court referred to 

the violation of their right to religious manifestation as guaranteed in article 9. 

Following a thorough examination of the issues that were addressed, the European 

Court held that there was no violation of the article 9. On the contrary, it ruled that the 

restrictive measure that was imposed was in accordance with the law, while it was 

also in pursuance of legitimate aims such as the protection of public order and the 

protection of the rights and freedoms of others. The Court also justified the adoption 

of the law on the basis of laicité that is being recognized as a constitutional principle 

of the Republic and has specific requirements from the students attending public 

schools.  

 The European Court of Human Rights has also issued a judgment on whether 

France’s ban on wearing full - face veils in public violates article 9 of the European 

Convention on Human Rights. In the case of S.A.S. v. France (2014) 43835/11, which 

is considered as a leading case in assessing a possible violation of article 9, the Court 

made a careful examination of the French government’s arguments relating to the 

adoption of the relevant law. In this case the applicant, who was a French Muslim 

woman directly affected by the ban 2010-1192, alleged that it violated a number of 

fundamental rights, namely Articles 3 (torture, inhuman or degrading treatment), 8 

(right to private life), 9 (freedom to manifest religion), 10 (freedom of expression), 11 

(freedom of association), and 14 (enjoyment of the rights and freedoms of the 
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Convention without discrimination). The applicant claimed that with the 

implementation of the law she was prevented from wearing the burka and niqab 

whenever she found herself in public places, even though the wearing of such clothing 

was in accordance with her religious beliefs. In the judgment that was delivered on 1 

July 2014, the Court upheld the relevant law and ruled that there was no violation of 

the above articles of the Convention. First of all, the Court acknowledged that there 

had been a continuous interference with the right to manifest a religion or belief, as it 

is protected by article 9. It then ruled that the restriction in question met the criterion 

of being in accordance with the law, without thus posing any question of arbitrariness 

on the part of national authorities. In the examination of the legitimate aims that were 

pursued, the Court recognized the merits of the claim made by the French 

government, according to which the law was adopted in order to deal with issues 

pertaining to public safety. The demands raised by French authorities to remove 

religious clothing during security checks were considered by the Court as reasonable 

for the safety of citizens. However, according to the principle of proportionality, the 

Court ruled that the measure was too restrictive in relation to the aim of ensuring 

public safety, given that security checks are conducted only in certain circumstances, 

while the impact of the ban on Muslim women was greater than was necessary. The 

French government also invoked a number of other aims to justify the ban, such as 

respect for the equality between men and women, respect for human dignity and 

respect for the minimum requirements of life in society. In general, none of the 

invoked aims were part of the list of possible justifications for restricting freedom of 

religion. Once again, the Court did not consider gender equality or human dignity to 

be sufficient reasons to justify the ban. In particular, it ruled that they could not be 

used as a valid justification, given that there exist women who wear a veil, a burka or 

a niqab by their choice. It explicitly mentioned that “a State Party cannot invoke 

gender equality in order to ban a practice that is defended by women… unless it were 

to be understood that individuals could be protected on that basis from the exercise of 

their own fundamental rights and freedoms.” According to the Court’s judgment, the 

aim that better justified the general full-face veil or burka ban was the respect for the 

minimum requirements of life in a society that was considered as part of the need to 

protect the rights and freedoms of others, as referred to in article 9(2). The concept of 

“living together”, that characterizes French society and which requires the visual 
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conduct of people in the public space, was the only aim invoked by the French 

government that was approved by the Court as a legitimate aim of the Republic.  

6. THE ISLAMIC VEIL AFFAIR 

The question of the Islamic veil has been of great concern to many Western 

countries in recent years (Piquet 2014). The rise of Muslim population in these 

countries and most importantly, the recent terrorist attacks, have made discussions 

over this issue even more intense than they were some years ago. American and 

French public spaces have witnessed various Islamic covering practices being 

exerciced by a number of Muslim women, a practice which carries today a rather 

heavy symbolic load. So far, the two countries differ considerably in the way they 

accommodate such religious practices in their respective public spaces. Even though a 

brief analysis has already been made on this issue, it is important to address it in 

detail, given the multifaceted challenges it poses to the two secular Republics. It is 

reasonable though to put greater emphasis on the French case, given the recent laws 

on religious signs that could be said to conflict with the various covering practices 

that are exercised by religious believers of Islam. Such an emphasis is also justified 

when taking into consideration the fact that neither the Islamic headscarf nor other 

religious symbols have ever been a source of heated controversy in the United States, 

thus succeeding in the non-division of the American society around this issue. The 

Islamic veil affair has instead sparked intense public debates in France; in the 

beginning, all discussions that were conducted had to do with the presence of the 

Islamic veil in the schools of the country. The first headscarf incident stirring 

controversy dates back to 1989 (Bowen 2006), when three girls of Muslim identity, 

who used to wear their hijab while attending their public school in Creil, were 

expelled due to their refusal to remove their Islamic headscarves during class. It is 

worth mentioning though that when the Conseil d’Etat, the highest administrative 

court in France, dealt with this certain case, the advisory opinion was that the veil did 

not conflict with the secular principle of separation of church and state, on condition 

that there would be no proselytizing of other students and the educational order would 

not be disrupted. The debates reignited once again in 1993-1994 because of further 

expulsions for the same reasons. In 1994, French Minister Francois Bayrou issued a 

memorandum, according to which headmasters were to prohibit students from 
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wearing ostentatious signs displaying their religious affiliation in class. However, this 

memorandum caused much more tension and the discussions over the place of 

religion in state schools were heightened once again. By 2003, a year before the 

passing of the official law by the French Parliament, it had been recorded that around 

100 Muslim students had been expelled from public schools because of their 

insistence on wearing their headscarf in classrooms. All the debates that were for long 

held eventually resulted in the adoption of the Law 2004-228 of 15 March, 2004, 

which represented the official stance of the government towards the display of 

religious signs in all French public schools. By 2009, further debates that took place 

had as a result the recent ban on the full-faced veil, which was generally applied in the 

public space, a law which divided French society even more. French President 

Nicolas Sarkozy himself delivered a speech on 2009 in which he attacked the wearing 

of face covering veils in the country, stating in particular that “the problem of the 

burka is not a religious problem, it's a problem of liberty and women's dignity. It's not 

a religious symbol, but a sign of subservience and debasement. I want to say 

solemnly, the burka is not welcome in France. In our country, we can't accept women 

prisoners behind a screen, cut off from all social life, deprived of all identity. That's 

not our idea of freedom.” The most recent debate conducted addressed the wearing of 

an Islamic type of swimsuit, known as burkini, that was targeted by more than thirty 

coastal towns in France demanding its prohibition. The highest administrative court in 

France ruled though against the imposition of such a ban (BBC 2016).  

a. LAÏCITÉ AND OTHER FACTORS AS A JUSTIFICATION FOR THE BAN 

 The two recent bans that were imposed were considered as essential by the 

French Parliament on the basis of the country’s historical connection with laicité. 

According to the Republic’s foundational principle, all public spaces are to be kept 

religiously neutral and free of all religious beliefs. Following a certain distinction 

between private and public spheres that exists in France, citizens are totally free to 

manifest their religious beliefs by wearing whichever ostentatious symbol or religious 

dress they choose as far as such practices are restricted in their private sphere. This 

does not mean that religion is excluded from public sphere, only that certain 

behaviours need to be avoided in the name of keeping public spheres religiously 

neutral and preserving the principle of equality for all. Hence, through the laws that 

were enacted by the National Assembly, attempts are made to privatize those religious 
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practices that seem to challenge the very concept of laicité, as is believed to happen in 

the case of Muslim religious coverings.  

Furthermore, it is believed that the practices exercised by Muslim women 

contradict the very notion of “vivre ensemble”, translated as “living together”, that 

deeply characterizes French society (Weller 2016). For the people of France “living 

together” involves sharing a common public space where all citizens are able to 

interact with each other without facing burdens of any sort. In the French culture, 

communication with fellow citizens is regarded as one of the “mimimum 

requirements of life in society” and for this reason it is highly valued. By totally 

covering their faces, it is strongly believed that those women end up excluding 

themselves from society, as they make their communication with their fellow citizens 

very difficult to accomplish. At this point, it is important to highlight the close links 

that exist between laicité and a republican conception of citizenship that has a long 

tradition in the country. In accordance then with this notion of citizenship, people of 

France perceive their national identity as one that prevails over any other identity that 

they may have in addition. This means that the model of a society where people 

display their distinctive identities in public is something that cannot be tolerated by 

the respective French model (Modood 2003). The aim pursued through the application 

of this republican model is to strengthen equality in society and reinforce its cohesion 

(Barb 2015) by promoting an undivided community where people are citizens above 

all. Hence, attempts are made to eliminate conflicts in public space and to achieve the 

peaceful coexistence between all members of society, irrespective of their differences. 

In this regard, Muslim women who engage in islamic covering practices, either by 

wearing any type of veil at school or wearing the full-face veil in public, are said to 

conflict with the values of the society and harm its very unity. Claiming their religious 

identity in a way considered by society as excessive has thus the effect of deviating 

from the traditional republican values which attribute greater value to national 

identity. It is believed that the wearing of the Muslim veil, apart from offending the 

country’s values, also represents the refusal of Muslims to fully integrate and be part 

of the society in which they live. 

The bans were also justified in the name of protecting and promoting gender 

equality in society (Weller 2016). In perceiving the Islamic veil as a symbol of 

womens’ submission to men, the French Republic came to support that no woman 
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living in its society is to be regarded as the object of any man. In addition, regardless 

of the various reasons invoked for wearing an Islamic garment by those women who 

are directly concerned (Jones 2009; Howard 2012), many French considered the 

wearing of a hijab or a burka as imposed by their male family members or by 

religious leaders. In a country where equality between men and women is highly 

regarded, as is affirmed in the decision taken by the Constitutional Council in 7 

October 2010, and where progress in terms of empowering womens’ position in 

society is sought to be made, the judgment was in favor of such a legislation so as to 

liberate women from oppression and male domination and protect their fundamental 

rights and freedoms.  

It has also been stated that the bans were issued as a response to existing 

safety concerns (Weller 2016). On the one hand, there was the belief that the burka 

that covers the whole body could put society at risk because of the possibility to hide 

weapons or other dangerous materials that could cause harm. Another explanation 

given for adopting the ban, once again from a security perspective, had to do with the 

difficulty that is presented during the identification of individuals by the law 

enforcement officials; the wearing of a veil that covers the whole face is supposed to 

be an obstacle for such a necessary procedure. Thus, in order to guarantee that the 

public space is kept as safe as possible for its use by the citizens of the country, it was 

considered as necessary to take such measures for security reasons.  

b. THE IMPOSITION OF THE BAN IN FRENCH PUBLIC SCHOOLS 

 The presence of the Islamic headscarves in schools was one of the primary 

questions that the French Republic dealt with. The issue of education in public 

schools in France receives a more in-depth analysis because of its importance to states 

in general and to the French secular state in particular. One of the tasks undertaken by 

schools in most countries is to prepare students for their successful integration into 

society; their contribution lies in the fact that they instill in students certain commonly 

accepted values which guide them throughout their lives and define the attitude they 

need to hold towards the other members of society. As far as French public schools 

are concerned, they too give priority to the proper formation of the country’s future 

citizens who are to serve France’s republican ideals (Peiser 1995, Galeotti 1993). 

Being perceived as the main institutions for the dissemination of the secular and 
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republican ideology of the country, they provide students with a secular education 

which maintains the principle of neutrality in much the same way as the state does. 

While in class, the teaching of religion is prohibited, let alone any act by the teachers 

of declaring their preference towards a certain religion (Peiser 1995). The declared 

neutrality of the state is not only limited in providing an education to students that is 

religiously neutral (Peiser 1995), something that is achieved by keeping distances 

from religious doctrines in general. State neutrality extends also to the entire space of 

the school, either this is the class or the schoolyard, thus affecting each and every 

student in the same way. The way in which the secular state succeeds in maintaining 

its neutrality is through the enforcement of the relevant law, which prohibits both 

students and public-school employees from wearing religious symbols during school 

hours. It is believed that religious symbols worn by students and school employees 

alike conflict with the ideals of a secular education. According to this approach, 

religious identities that are strongly visible disrupt the school’s order and are in a 

position to influence other students (Peiser 1995). The goal is to create an 

environment where students will not undergo any pressure or influence either by their 

teachers or other classmates to adhere to a certain religion. Besides, it is believed that 

students at such a young age are not in a position to decide with full conscience, 

something which can instead occur at a later age. In parallel to the aim of avoiding a 

possible influence on the part of the students, the secular state of France seeks to 

protect the very same students who wear a religious clothing or symbol. It is believed 

that by prohibiting all “conspicuous” religious symbols in schools, it is ensured that 

no student will be in any way forced by his or her parents or religious leaders to wear 

a certain religious dress. In this case as well, the private sphere is strictly separated 

from the public sphere, given that the students’ particular identities, and more 

specifically their religious identity, is required to stay out of school, at least in terms 

of its public visibility. By relegating religion to the private sphere, it is believed that 

any conflicts between students on the basis of religion are avoided, and in this way 

equality and cohesion are promoted (Laborde 2001) in the school environment. 

Besides, the school’s objective is to instill a sense of common identity to all students, 

instead of making them think on the basis of their differences (Laborde 2001).  
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c. THE MUSLIM COMMUNITY IN FRANCE 

 In France, there exist no official statistics that can indicate the exact number of 

Muslims residing in the country. The reason for this lies in a law dating back to 6, 

January 1978, which prohibits the collection of any statistics related to the ethnic and 

religious affiliation of the citizens (Baggini 2006), thus ensuring that there is no 

discrimination on the basis of their race or religion. The percentage of worshippers 

held by each religious group in the total population cannot, therefore, be determined 

in precision. However, the Law No 78-17 on Information Technology, Data Files and 

Civil Liberties does not prohibit the conduct of surveys and polls by independent 

actors, who are thus the only ones to offer concrete numbers with regard to the size of 

religious groups. What can easily cause confusion though is the fact that the results of 

the polls or surveys sometimes end up differing greatly. The widely divergent 

estimates on the size of the Muslim population could have their explanation on the 

various methodological difficulties faced by those conducting the surveys, which can 

blur the final results. At this point, what needs to be made clear is that Muslims do not 

necessarily represent a homogeneous group of people (Modood 2003), making it thus 

difficult to speak of a totally distinct Muslim population in France, as in other 

countries as well They may share a common religious identity, but they also present a 

plethora of internal divisions that prevent them from being a truly homogeneous 

group. First of all, they come from different national environments, which means that 

they hold different traditions and cultures. As individuals, they also have different 

preferences and political opinions, while they also might differ in how strongly or not 

they practice their faith, as would be the case among Christians as well. What should 

also be taken into consideration is that Muslims appear to be widely geographically 

dispersed in the country. This means that we cannot talk of a specific community of 

Muslims to which we can attribute certain characteristics, exactly because of the 

multiplicity of Islam. With regard to the variations observed around the size of the 

Muslim population, the possibility of a deliberate blurring of results in pursuing 

certain objectives should also be taken into consideration. The issue of Muslim 

population has often been used, for example, as a tool in the hands of political parties 

or other actors in order to base any claims they might have. Figures may appear 

elevated or reduced, without corresponding to reality, thus contributing in causing 

considerable confusion. The present dissertation takes into account the estimates 
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provided by the Pew Research Center for 2016, according to which Muslims in 

France are estimated at around 5.7 million, thus making up about 8,8% of the total 

population. Islam appears to be the second largest religion in the country after 

Catholic Christianity, having more adherents than all non-Catholic religious groups 

combined. At the same time, in the French territory can be found the largest number 

of Muslim believers among all countries of Western Europe.  

 In general, people of Muslim descent often face large social and economic 

hardships which hinder their integration in society. They tend to experience serious 

problems as far as the labor market is concerned, as they have less chances of getting 

a job than applicants belonging to the rest of the population, while even if they do find 

a job, they are less likely to work full-time or manage to ascent to high positions. A 

large research project conducted in 2010 by researchers Claire Adida, David Laitin 

and Marie-Anne Valfort found that religion has been a deterrent for Muslims’ access 

to the labor market. One of the findings of this research referred to the fact that 

despite the recognition of laicité as a foundational principle of the country, many 

French employers take account of the religious heritage when choosing an applicant 

as employee. Other surveys, such as those conducted by Amadieu (2004), Cediey and 

Foroni (2008) and Duguet et al. (2010), have also identified the difficulties that 

Muslims experience in finding a job. The difficulties they encounter in finding or 

maintaining a job are indicative of the discriminations they suffer (Adida et al. 2016) 

not only in the workplace but in various aspects of their lives too. In terms of their 

housing condition, many Muslims and other ethnic minorities tend to concentrate in 

poor housing complexes in the suburbs of large cities, which are known as 

“banlieues”. In these low-income neighborhoods, apart from the generalized poverty 

and the unemployment that the residents face, high levels of crime and violence 

(Adida et al. 2016) are also identified, which contribute to a degraded level of life; the 

“banlieues” have successfully been characterized as “the other France” by Professor 

Trica Danielle Keaton in Muslim Girls and the Other France: Race, Identity Politics 

and Social Exclusion. In general, Muslims appear to be excluded from most social 

and economic benefits that are enjoyed by the rest of society. For most Muslims, their 

integration in society is still an objective to be achieved. 
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d. THE MUSLIM COMMUNITY IN THE UNITED STATES  

 As in the case of France, United States has the same policy of not measuring 

the number of individuals who identify with each religious group of the country. Not 

having official figures indicating the number of Muslims, estimates are once again 

based on surveys conducted by organizations and institutions. According to a Pew 

Research Center’s survey conducted in 2015, the number of Muslims residing in the 

country is estimated at around 3.3 million (Pew Research Center 2015), which 

accounts to 1% of the total population. Based on these estimates, Islam is the third 

largest religion in the American scene after Christianity and Judaism. Comparing the 

size of the Muslim populations in France and the United States as well as the size of 

the two countries’ overall population, it is observed that in the United States lives a 

much smaller number of Muslims. People of Muslim descent come from various 

racial and ethnic backgrounds, which indicates their diversity as a group (Pew 

Research Center 2011). 

 In the field of education, American Muslims have relatively high levels of 

educational attainment compared to other religious groups in the country, according to 

a 2015 survey by Pew Research Center. They also are in a similar socio-economic 

position with the average Americans. Finally, it appears that Muslims in the United 

States are better assimilated into American society than are Muslim communities in 

France. Although they recognize that there is discrimination against them, Muslims in 

America are generally satisfied with their lives in the country (Pew Research Center 

2017). 

e. PRACTICAL CONSEQUENCES OF THE BANS ON MUSLIM WOMEN 

The legal provisions in question appear to have certain negative effects on the 

lives of women wearing an Islamic religious clothing. First of all, they are found in a 

situation in which they have to choose between practicing their faith or fully 

participating in society, the latter being only ensured when conforming to the relevant 

demands that have been raised. In this respect, they find difficulties combining their 

French identity with their freedom to manifest their religion. 

In addition, even if we assume that women are being pressured to wear the 

veil, the contribution of the relevant bans in achieving gender equality is doubtful 
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(Howard 2012). The limitation imposed on Muslim girls wearing a headscarf in 

school is accompanied by a risk of them abandoning school as a way of preserving 

their right to manifest their Muslim faith. Given the challenges they face, they either 

end up attending private religious schools, where they have the possibility of openly 

practicing their religion, or they abandon school altogether and stay at home, where 

they can practice once again their religion in their private space; however, this leads 

to their exclusion and to a loss of their fundamental right to education. The same 

exclusion is felt by those women who are made to remove their burka when in public. 

According to a 2013 research conducted for the Open Society Foundations, the bans 

cause “detrimental consequences on the physical and mental health” of the women 

concerned, while they also create difficulties as regards their participation in everyday 

activities, in comparison with the past. The relevant ban being applied in public 

spaces may lead some women to be confined at home and thus to not participate in 

everyday life due to their inability to wear their religious clothing in public places. 

The ability to work appears to be affected as well (The Telegraph 2016); Muslim 

women are once again confronted with the dilemma of either conforming to the 

demands raised concerning the wearing of a Muslim veil in the workplace or 

resigning from their job with negative consequences for their economic independence. 

f. IMPACT OF TERRORIST ATTACKS ON THE MUSLIM POPULATION 

 The fact which drastically changed the perception of Westerners for Islam and 

consequently affected the lives of Muslims in the West is no other than the September 

11, 2001 terrorist attacks (Cesari 2010); this date marked the transition to a new and 

full of challenges era. Since then, multiple terrorist attacks have taken place in several 

Western countries that have contributed to a negative portrayal of Muslims (Harris 

Interactive 2013) as a whole. In recent years, Muslims are often associated with 

terrorism and fanaticism, while Islam is depicted as an inherently radical religion 

which poses a major threat to Western societies. An anti-Muslim rhetoric has been 

developed that targets the whole life of Muslims, namely either how they dress or 

what they believe. In a survey conducted by Pew Research Center (2011), the 

majority of Muslims living in the United States have reported that being a Muslim in 

the country has become more difficult. Muslims in France also face serious challenges 

living in a country where Islamophobia is on the rise (European Islamophobia Report 

2017) as a result of the numerous terrorist attacks.   
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 Their everyday life has been the first to be directly affected, given that 

Muslims are often confronted with various manifestations of hatred. Pursuant to hate 

crimes statistics that have been released by the Federal Bureau of Investigation (FBI) 

for 2016, the number of Anti – Muslim assaults, both simple and aggravated, has seen 

a significant rise through the years, while it has certainly exceeded 2001 levels. Apart 

from the impact on Muslims’ everyday life, terrorism has affected the general attitude 

towards the headscarf question. The findings of a 2012 survey conducted by IPSO 

showed that from 1989 to 2012 the percentage of French who oppose the headscarf 

rose from 31% to 63%. Another survey conducted in 2013 by IFOP found that 84% of 

those interviewed were against the wearing of headscarves by Muslim women who 

work in public, thus showing society’s hostility towards headscarves.  

g. THE BABY LOUP CASE 

 The Baby Loup case, which has attracted wide attention in the country, is 

emblematic of the debates around laicité in France. The case concerns a Muslim 

woman who was a long-time employee in Baby Loup, a private nursery school being 

located in the suburbs of Paris. Being employed in the creche since 1992, Fatima Afif 

took parental leave during 2003-2008 while on December 9, 2008 she was again 

available to work at the nursery school. During her period of leave, she was informed 

about a change in the nursery school’s internal regulations which prohibited its 

employees from wearing Muslim headscarves while at work. Such regulations had 

been imposed in the name of laicité and neutrality, principles which the private 

nursery school believed that had to be respected by its private staff as well. The newly 

imposed regulations specifically stated that “the principle of freedom of conscience 

and of religion of each staff member may not impede respect for the principles of 

laicité and neutrality that apply in the exercise of developmental activities, either on 

the premises of the crèche or during outside activities in which staff accompany 

children enrolled in the crèche”. Upon her arrival back to work Fatima Afif presented 

herself wearing her Muslim headscarf, which of course conflicted with the new 

regulations in force. Having insisted on wearing her Muslim headscarf despite the 

nursery school’s invitation to remove it, she was soon dismissed for serious 

misconduct. Fatima Afif claimed that she had been discriminated against on the basis 

of her religion and brought the case to the court. On 19 March 2013, the Court of 

Cassation held that Fatima Afif’s dismissal was not valid. According to the Court, the 
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restriction that was imposed on the Muslim woman’s right to exercise her religion 

could not be justified on the basis of laicité since this principle applied only to public 

and not to private employees. In accordance with the French Labor Code (Articles L. 

1121-1 and L. 1321-3), an employer can indeed impose a restriction on the right of an 

employee, but only if the proposed restriction is justified by “the nature of the task to 

accomplish” and is “proportionate to a legitimate aim”. Given that no such 

justification was provided by the creche, the Court invalidated Afif’s dismissal. 

Strong political and journalistic reactions took place immediately after its decision not 

to accept the dismissal of Fatima Afif on the basis of laicité; it was, for instance, 

condemned by the then Interior Minister Manuel Valls, who speaking in front of the 

National Assembly commented that the Court’s decision “called laicité into question”. 

The perception of those who so strongly opposed the Court’s judgment was that it 

would put the country’s fundamental principle at stake. 

 The Court of Cassation’s ruling of March 2013 was reversed by the Court of 

Appeal of Paris on November 27 of the same year. According to the judgment that 

was delivered, Baby Loup could impose religious neutrality on Fatima Afif and on 

generally all its staff, since the creche had a “public service mission”. Being in 

constant contact with children of a very young age, she could easily influence them by 

wearing her Muslim headscarf. According to the principle of laicité that the nursery 

school appeared to promote, employees had to refrain from wearing religious 

symbols. The Court of Appeal argued that by not respecting the above principle, 

Fatima Afif had rightly been dismissed. This decision was, however, taken despite 

Afif’s claims that no such obligation could be claimed, since French law on laicité 

concerned only private employees. 

 In its second and final ruling on the matter and after years of litigation, the 

Court of Cassation upheld the decision of the Paris Court of Appeal. On June 2014, it 

confirmed that Afif’s dismissal was lawful, but offered a different legal basis to 

justify the limitation imposed by the nursery school on the wearing of Muslim 

headscarves in its premises. According to the Court, the restriction that was imposed 

on her free exercise right was based on France’s private employment law and not on 

the principle of laicité. It was specifically argued that the nursery school’s internal 

rules imposed a ban that was both “proportionate to the desired purpose” and justified 

by the “nature of the employees’ tasks”. Since Baby Loup employed a small number 
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of employees who were in constant contact with young children, the imposition of 

religious neutrality was deemed necessary to ensure their freedom of conscience. 

Afif’s repeated refusal to comply with the regulation in force resulted in her justified 

dismissal, the Court ruled. 

 The Baby Loup case is of great interest for having examined, for the first time, 

the legality of wearing a religious dress or symbol in a private workplace in France. 

Before anything else, though, it needs to be recalled that the relevant laws adopted in 

France on the basis of laicité intended to draw a distinctive line between the public 

and private spaces in the country. As has been analyzed in detail in a previous 

subchapter, the aim was to preserve a religiously neutral public space. The Baby Loup 

case impresses in that a private association was allowed to restrict the right of its 

private staff to wear religious symbols in the name of laicité. Even if the final ruling 

of the French Supreme Court confirmed the inability to rely on laicité for the 

justification of the ban on a private workplace, it appears that the principle of laicité 

was in fact behind its reasoning.  

 It is finally important to stress the difference in treatment that France holds for 

religious beliefs in non-public places, in relation to America. The Baby Loup case 

demonstrates that France does not embrace the concept of reasonable accommodation 

in the manner applied in the United States. Even though Fatima Afif’s religious 

practice was considerably undermined, the state did not provide any exemption from 

the nursery school’s internal regulations but proceeded instead to accept her dismissal. 

7. ASSESSMENT OF FRENCH AND AMERICAN SECULARISM 

a. FRENCH CULTURE AND THE PRINCIPLE OF NEUTRALITY 

 As is already known, the French secular state declares its neutrality towards 

religions and supports a religiously neutral public space. The recent restrictions that 

have been imposed could be said to demonstrate the state’s willingness to strengthen 

the above positions. What cannot be ignored, however, is that, despite the legal 

separation that has taken place in the past between the state and the Catholic Church, 

the country is still connected until today with a strong Catholic tradition. France’s 

relation with Christianity is evident, for example, from the fact that public holidays 

are mostly Catholic in origin, while various religious places of worship once owned 

by the church are today the property of the state, even if they are still used by the 
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clergy. Since the country has had a strong historical relationship with Christianity, it 

is reasonable that the shaping of its culture has largely been influenced by this 

particular religion. In a country though such as France, which applies a strict concept 

of secularism, one would expect to have separated its state from its Catholic tradition 

in the name of defending religious neutrality. The state demands that Muslim women 

“hide” their religious identity in public in the name of laicité, when the state itself is 

linked to one particular religious identity. So, when the argument raised for the 

imposition of the ban is to defend laicité in the country, it appears that the principle of 

neutrality towards all religions is not successfully sustained. The approach to be 

followed would be either a strict neutrality demonstrated both by the state and by the 

citizens, or an acceptance that religion is part of one’s identity.  

b. THE ROLE OF ISLAMOPHOBIA IN IMPOSING THE BANS 

 Laicité in France seems to have recently acquired a more radical stance 

towards religious expression. Even though laicité has always been regarded as stricter 

than other secular models, the recent restrictions imposed prove its radicalization. 

Today, neutrality towards religion should be applied not only by the state but by the 

citizens as well. The cause of this radicalization seems to be the emergence of Islam, 

given that similar prohibitions had never been imposed in the past on occasion of 

other religious symbols. What cannot be ignored in France is both the size of the 

Muslim population, which is expected to increase in the coming years (Pew Research 

Center 2011), as well as the rise in islamophobia among the French as a result of the 

multiple terrorist attacks that have plagued the country. Such a combination could be 

said to create a climate of unease in the country, which is evident from the imposition 

of the relevant bans. Recent attempts to ban the burkini shortly after the terrorist 

attacks that took place in Nice (The Guardian 2016) can neither be overlooked as a 

fact. Under no circumstances should such prohibitions on religious dress be France’s 

response to terrorism or to the issue of its Muslim population. No such movements 

can help the overall situation in the country, especially at times when Muslims are 

significantly targeted because of terrorism. Laicité in France is in need of redefinition 

so that religious expression of all individuals is ensured.  
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c. LAICITE BEING USED AS A TOOL BY FRANCE 

 France seems to face considerable challenges as a result of the Muslim 

population residing in its territory. The country being familiar with the image of a 

society in which citizens engage in an internal manifestation of their religious beliefs, 

it does not feel at ease with the religious practices exercised by Muslims. Unlike other 

religions, Islam is oriented towards a more intense public expression of faith, which 

certainly has an impact on public space. In addition, the fact that Muslims generally 

hold a strong religious identity contrasts with a society that has looser ties with 

religion.  

 The restrictions imposed on individuals’ religious attire seems to be an attempt 

by the state to align the religious practices of Muslims with the country’s own cultural 

practices. Laicité has thus been used as a tool in order to force the assimilation of 

Muslims into French society, in accordance with the country’s model of integration. 

However, the headscarf bans not only do not favor Muslims’ integration into society 

but, on the contrary, they make a religious group feel undesirable. France needs to 

reconcile itself with a different way of religious expression and, most importantly, 

needs to work harder in order to create a more equal living environment for all its 

citizens.  

d. AMERICAN SECULAR STATE’S APPROACH TOWARDS RELIGIOUS 

ATTIRE 

 Having historically approached the issue of religion as something positive for 

society, the United States’ secular model is in certain aspects very differently 

structured today from its equivalent French model of laicité. Compared to France, the 

United States of America is distinguished for not seeking to control religion in the 

way the French state does it, as well as for not being negative as regards religion’s 

public role in society. The country has not so far adopted any legal regulation that 

places restrictions on individuals’ religious attire, fully accepting the inability to 

separate one’s public from private life. On the contrary, wearing a religious attire, 

either in public or private, constitutes part of one’s religious expression, and for this 

reason it is protected, as has already been argued, by the First Amendment to the U.S. 

Constitution.  
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 The country, which has consistently accepted immigrants of any religious 

identity, applies a multicultural model of integration, which embraces differences, 

even if these deviate from the dominant culture. The United States does not thus 

expect from immigrants to renounce their public particularisms in order to integrate 

into society. Muslims, in particular, can coexist in the public domain with other 

religious groups, even if they display their religious identity in a more intense way. 

 What needs, however, to be taken into account is the fact that the Muslim 

population residing in the United States’ territory is smaller in size compared to the 

corresponding population of France. Given that after September 11, 2001 the general 

attitude of the American society towards Muslims has considerably changed, it would 

be interesting to reassess the American secular state’s stance in the upcoming years, 

when the American Muslim population will have significantly grown, according to 

estimations (Pew Research Center 2015). In any case, judging by the policies on 

religious attire that are in place, it appears that individuals’ religious expression is 

better ensured today in America than it is in France. The concept of reasonable 

accommodation that is embodied in American law contributes as well to the above 

feeling, by constituting a useful ally of religious believers in America. 

CONCLUSIONS 

The present dissertation concludes that the secular models of France and the 

United States have a totally different approach in dealing with individuals wearing a 

religious attire. Even though they restrict the right to religious expression, the 

headscarf bans being currently in force in France appear to be in line with what the 

European Convention provides for the limitation of a right. The Islamic veil, in 

response to which the prohibitions were imposed, constitutes the symbol of a religion 

which is the second largest in the country, a fact which, combined with terrorism, 

creates a climate of unease. At a time when France is still connected to a strong 

Catholic tradition and Islamophobia is on the rise, the French secular state’s intentions 

are being called into question. Furthermore, laicité appears to have been used as a tool 

by France in order to force Muslims’ assimilation instead of trying to considerably 

improve their living realities. What is truly needed in any case is to better integrate the 

large number of Muslims living in the country and redefine the country’s relationship 

with Islam instead of simply banning headscarves both in schools and in the public 
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domain. In comparing the two models of secularism, the United States appears to hold 

a better attitude as regards the religious expression of all religious groups and 

especially that of Muslims. 
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ANNEX 
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In certain sections of the present dissertation, references are made to various types of 

Muslim clothing. Exactly because of the wide variety, a state of confusion might be 

created to anyone not familiar with the different terms that are mentioned. For this 

reason, it was deemed useful to clarify here the basic differences that are observed, in 

an effort to calm any concerns.  

Hijab:  It covers the woman’s hair but does not cover her face.  

Chador: It covers a woman’s whole body and hair but leaves the face exposed. 

Niqab: A veil that covers the whole body, hair and face but not the eyes. 

Burka: It covers the hair, face and body as well as eyes which are also covered with a 

mesh panel. 
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